
 

Donald V. Watkins, P.C. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
MEMORANDUM TO THE UNITED STATES IN SUPPORT OF MILTON 
MCGREGOR’S REQUEST THAT THE GOVERNMENT RE-EVALUATE THE 
INTERNAL DECISIONS TO CONTINUE THE CRMINAL PROSECUTION IN 
UNITED STATES v. McGREGOR, ET AL., CR. NO.2:10cr186-MHT (M.D. Ala.) 
 
 
 
 
 
 
 
 

Dated: October 28, 2011 
 
 

Donald V. Watkins, Esq. 
Donald V. Watkins, P.C. 
2170 Highland Avenue S. 

Suite 100 
Birmingham, AL 35205 
(205) 558-4665 (Office) 

(877) 558-4670 (Fax) 
Email: dvw@donaldwatkins.com 

Special Counsel to Milton McGregor 



 2 

THIS MEMORANDUM IS SUBMITTED PURSUANT TO RULES 408 AND 410 OF 
THE FEDERAL RULES OF EVIDENCE.   MILTON McGREGOR ALSO 
PRESERVES ALL PRIVILEGES AND PROTECTIONS AFFORDED BY THOSE  
RULES AS WELL AS ALL OTHER APPLICABLE PRIVILEGES AND 
PROTECTIONS INCLUDING BUT NOT LIMITED TO THE FIFTH AND SIXTH 
AMENDMENTS, MIRANDA, THE ATTORNEY-CLIENT PRIVILEGE AND THE 
ATTORNEY WORK-PRODUCT DOCTRINE. 
 
THIS MEMORANDUM REFLECTS THE VIEWS OF MILTON McGREGOR’S 
COUNSEL.  NO STATEMENT OR REPRESENTATION HEREIN SHOULD BE 
CONSIDERED, OR IS INTENDED TO BE, AN ADMISSION, STIPULATION OR 
CONCESSION BY MILTON McGREGOR. 
 
THIS DOCUMENT IS SUPPLIED SOLELY TO ASSIST THE DEPARTMENT OF 
JUSTICE FOR CRIMINAL LAW ENFORCEMENT PURPOSES.  CONFIDENTIAL 
TREATMENT OF BOTH THE DOCUMENT AND THE FACT OF ITS SUBMISSION 
IS REQUESTED.  DISTRIBUTION OUTSIDE THE DEPARTMENT SHOULD NOT 
BE MADE WITHOUT THE CONSENT OF MILTON McGREGOR AND HIS 
COUNSEL. 
 
 ____________________________________________________________ 

 
This document is submitted to the Department of Justice in explanation and 

support of the request that the Government re-evaluate and reconsider the internal 

prosecutorial decisions that have been made thus far in United States v. McGregor 

et al., CR. NO. 2:10cr186-MHT (M.D. Ala.).  The case involves charges of 

bribery, primarily through campaign contributions and in-kind electoral support, in 

the Alabama Legislature.  We suggest that the facts set forth in this memorandum 

warrant a non-prosecution decision. 

 
This trial was entirely unsuccessful. 

The Indictment was brought against eleven defendants.  Two pleaded guilty 
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and cooperated with the Government, along with one other person who had 

previously pleaded guilty to one-count information.  Those three guilty parties 

were Ronald Gilley, and two of his lobbyists, Jarrod Massey and Jennifer Pouncy.  

They were, as FBI Agent John McEachern dubbed them during his testimony, “the 

Gilley folks.” 

The remaining nine defendants, who stood trial, faced a total of 138 charges 

(along with a tag-along forfeiture allegation against one remaining defendant).  

This consisted of 38 counts, many brought against multiple defendants. 

The case went to trial before an enormously distinguished and experienced 

United States District Judge, the Honorable Myron Thompson.  The Department 

has no cause to question Judge Thompson’s fairness to the Government, nor to 

question the fairness of the trial. 

Not a single conviction was reached on any of those 138 charges. 

The District Court granted judgment of acquittal on 14 charges – i.e., Count 

3 as to both defendants charged (including Mr. McGregor), and 12 charges against 

defendant Crosby. 

The jury rendered not-guilty verdicts on 91 charges, including complete 

exoneration of two defendants, and not-guilty verdicts on some charges for all 

remaining defendants. 

The jury failed to reach a verdict on the remaining 33 charges, representing 
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less than one quarter of the charges that had gone to trial.  More than three quarters 

of the charges failed, and not a single one was proven. 

 
The Justice Department strives to avoid situations like this, through 

pre-indictment review and a realistic assessment of whether conviction is 

probable.   

Cases such as this one should receive, and in general do receive, a full and 

independent pre-indictment review.  See, e.g., United States Attorney’s Manual, 

Section 9-85.210 (requiring consultation with Public Integrity on any matters 

involving, e.g., charges under 18 U.S.C. §§ 1341, 1343 and 1346 relating to 

campaign finance). 

Even where there is evidence sufficient to establish probable cause for 

indictment, and indeed even where the evidence is sufficient to overcome a motion 

for judgment of acquittal, still the Justice Department generally seeks not to 

prosecute where actual conviction by a jury is not probable.   

Thus the United States Attorney’s Manual explains, at Section 9.27-200, that 

“probable cause” itself is not enough to warrant a decision to prosecute.  The 

Manual states that probable cause “is, of course, a threshold consideration only. 

Merely because this requirement can be met in a given case does not automatically 

warrant prosecution; further investigation may be warranted, and the prosecutor 

should still take into account all relevant considerations, including those described 
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in the following provisions, in deciding upon his/her course of action.” 

Indeed, even a conclusion that the District Court will ultimately find the 

Rule 29 standard satisfied is not enough to warrant prosecution.  The primary 

operative question, under Section 9.27-220, is whether “the admissible evidence 

will probably be sufficient to obtain and sustain a conviction.”  This involves two 

separate inquiries: whether a conviction will probably be obtained, and if so 

whether it would probably be sustained.  The reference to “sustain[ing]” a 

conviction calls for use of the Rule 29 standard: it is the question of whether, if the 

jury convicts, that will be upheld on Rule 29 review, under which all evidence is 

viewed most favorably to the prosecution.  But probably “obtain[ing]” a conviction 

is something different, and is an independent requirement for the exercise of good 

prosecutorial judgment.  See Section 9.27-220: “both as a matter of fundamental 

fairness and in the interest of the efficient administration of justice, no prosecution 

should be initiated against any person unless the government believes that the 

person probably will be found guilty by an unbiased trier of fact.” 

There can be exceptional situations, in which the Department will prosecute 

even though there is a substantial likelihood of acquittal.  For instance, the 

Department will prosecute even if a perceived likelihood of non-conviction is 

attributable to a racially hostile climate.  See Section 9-27.220. But nothing of that 

sort is present here.  There is no reason to attribute the outcome of this case to 
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personality or politics, in the conservative and generally anti-gaming climate of the 

State of Alabama.  Here, there was and is no valid reason to pursue a likely 

unsuccessful prosecution.  Even if some prosecutors may have thought that there 

were such considerations in this case and that they would justify one trial without a 

likelihood of success, there is certainly no principle of justice to be served by 

pursuing a second trial without likelihood of success. 

 
Initial pre-indictment review in this case demonstrably reached the 

wrong conclusion about the probability of prosecutorial success.  This makes 

it all the more important that there be a fresh and skeptical look before the 

Government subjects the defendants to a retrial on the small fraction of 

“hung” counts. 

Admittedly, not every prosecutorial loss is strong evidence of a prosecutorial 

judgment error.  But in this case, the overwhelming result is strong evidence that 

the pre-indictment review was insufficient, either in its attention to the governing 

substantive law or in its attention to how compelling (or not) the evidence would 

be to the finder of fact.  In this instance, moreover, if there was any independent 

supervisory pre-indictment review of a memo or recommendation from line 

attorneys, that supervisory review was also not sufficient.  Such pre-indictment 

review, to the extent it occurred, had a charge-by-charge failure rate of greater than 

75 percent.   
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  The Department should undertake a new review, before undertaking a 

retrial, of whether conviction is probable.  The answer is that it is not. 

News reports, following one juror’s approach to media sources, reveal that a 

super-majority of jurors favored acquittal on all counts.  Eight jurors were for 

acquittal on all counts, and the vote was eleven to one in favor of acquittal on one 

count.  As noted above, the jury was unanimous in favor of acquittal on most 

charges. 

This is in stark contrast, for instance, to the reports from the first trial of 

former Governor Rod Blagojevich of Illinois, in which it is reported that only one 

juror stood in the way of substantial convictions.  In that situation, there was an 

understandable decision within the Department for a retrial.  In other high-profile 

“public integrity” cases, by contrast, retrials after hung juries have ended in 

acquittals.  For instance, the first trial of former Louisiana Governor Edwin 

Edwards yielded no verdict, and the retrial resulted in acquittal (though he was, 

later, convicted on other charges in a separate proceeding).  Similarly, former 

Tennessee Congressman Harold Ford’s first trial yielded no verdict with most 

jurors reportedly favoring acquittal; and his retrial resulted in acquittal. 

In this case, the Department now has the opportunity to take a fresh look, 

before devoting more enormous public resources to a retrial and before subjecting 

the defendants to the same burden.  While we are not privy to an accounting of the 
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public resources that have been expended so far on this matter, including personnel 

costs as well as other expenditures, available reports place the figure in the twenty 

million dollar range.  A retrial would involve further enormous expenditures, again 

both in terms of personnel costs as well as other expenditures. 

The Department can now undertake, on an improved basis, the inquiry into 

whether convictions will probably be obtained and sustained.  It is possible that 

fingers will be pointed within the Department, as various camps (Public Integrity, 

M.D. Ala., and FBI) attempt to blame each other for the misjudgment of the 

strength of the case, or attempt to attribute the loss to some perceived trial mishap 

rather than to the merits of the case.  Those efforts should not distract the 

Department, at its highest levels, from ensuring that a fresh set of experienced eyes 

take a new hard look at the case before moving forward. 

 
The weakness of the prosecution case will remain, such that the 

Department should decline to retry the case. 

The Department’s case was built on three pillars: (1) recordings (wiretap and 

consensual), (2) the testimony of the “Gilley folks” who pleaded guilty and 

attempted to implicate all others, and (3) the testimony of legislators who worked 

with the Department on consensual recordings.   

Most jurors found all of those elements of the case to be unimpressive.  As 

one juror told news media, “Those tapes that we listened to, many times I felt a 
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sense of incredulity because I just couldn't believe that this is what they had.  The 

three who got the plea deals, Gilley, Massey and Pouncy had no credibility in my 

eyes.  Beason, Mask and Lewis had obvious political motivations.” 

These weaknesses in the case would remain in any retrial.  Even if the 

prosecution re-formatted its case-in-chief in an attempt to avoid these weaknesses, 

the defense still has the ability to demonstrate these weaknesses. 

The editorial board of the Mobile (AL) Press-Register, a generally 

conservative newspaper, editorialized on August 20 that the Department had little 

likelihood of success in a retrial, and that public funds would be better spent 

elsewhere: “The Justice Department has a better chance of hitting the jackpot at a 

Mississippi casino than of convicting the remaining defendants in Alabama’s 

electronic bingo corruption case.  Of course, it’s the dream that keeps gamblers 

coming back, regardless of the odds.  … Retrying the case is not worth the 

expense, nor the time, nor the likelihood of the prosecution losing again. … 

Dropping the rest of the bingo case wouldn’t mean a complete failure to eliminate 

corruption. Lobbyists Jarrod Massey and Jennifer Pouncy, and Country Crossing 

developer Ronnie Gilley, all pleaded guilty. … That’s likely going to be the best 

that the Justice Department can do. It’s time to cash out the winnings and go 

home.” 

 In a situation where mistrial was the result of a minority of jurors holding 
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out for acquittal in the face of strong evidence, it is understandable that the 

Department would decide to retry the case (perhaps with a somewhat revised 

strategy).  But in this situation, where a super-majority of jurors favored acquittal 

on all charges, and where the jury rendered verdicts of acquittal on most charges, 

the Department’s wisest and most fair choice would be to dismiss the remaining 

charges. 

 
The findings of the District Court, in its written opinion of October 20, 

2011, should lead the Department to recognize that retrial is unwarranted. 

 On October 20, 2011, the District Court (Thompson, J.) issued an opinion 

containing the Court’s explanation under Fed. R. Evid. 801(d)(2)(E) for its 

decision at trial to admit evidence of hearsay statements of alleged conspirators.  

The Court’s opinion strongly supports the conclusion that the Department should 

decline to go forward with the case.  This conclusion is warranted by two aspects 

of the Court’s opinion: (1) its clear implication that, in the Court’s eyes, the 

Government’s case may well have fallen short of proof beyond a reasonable doubt; 

and (2) the Court’s factual findings that two state legislators who planted the seeds 

for this case, and whose actions gave rise to the F.B.I. investigation, were acting in 

pursuit of racist belief and partisan advantage, seeking to use the investigation to 

suppress Black voter turnout. 
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 The first point – the Court’s recognition that a finding of guilt beyond a 

reasonable doubt may be a stretch in this case – is important.1  Although Judge 

Thompson made affirmative conspiracy findings under Rule 801(d)(2)(E) under 

the “preponderance of the evidence” standard, he repeatedly emphasized that this 

did not amount to a conclusion that the Government’s evidence met the “beyond a 

reasonable doubt” standard.  (Doc. 1916, pp. 4-5, 23, 43-44).  The opinion 

indicates to a reasonable reader not just that Judge Thompson was recognizing the 

technical distinction between the two standards of proof; going beyond 

technicalities, Judge Thompson seems rather clearly to have been telegraphing 

discomfort with the Government’s case in terms of the “reasonable doubt” 

standard.  See, e.g., id. pp. 4-5 (“Indeed, if the applicable standard here were 

beyond a reasonable doubt, the court might very well reach contrary findings 

regarding these defendants’ participation in the alleged conspiracy.”); id. at 43-44 

(reiterating this statement).  The Department should therefore recognize that the 

unlikelihood of obtaining a guilty verdict on the remaining counts is confirmed not 

                                            
1 Even if the Court were to deny the now-pending Rule 29 motions, still this 
implicit recognition of weakness in the Government’s case would remain.  In the 
Rule 29 context, the Court must accept as true all the testimony of cooperating 
witnesses, for instance, and must draw inferences in favor of the Government.  
Thus the decision whether to grant a Rule 29 motion is not at all the same as a true 
assessment of whether the Government’s evidence is actually convincing beyond a 
reasonable doubt.   In the October 20 opinion, the District Court has given a candid 
assessment about actual reasonable doubt, not about the legally constrained Rule 
29 standard. 
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only by the jury’s split, but also by the Court’s objective assessment.  The 

Department had a “preponderance” case, in the Court’s view; but a 

“preponderance” case is not a case that should be prosecuted. 

 The second point – the Court’s finding that the investigation has its genesis 

in a racist and partisan vote-suppression effort – should be received with the 

utmost seriousness in the Department.  The Court explained its findings in this 

regard at length, when explaining why (for purposes of the Court’s independent 

findings under Rule of Evidence 801(d)(2)(E)) the Court discredited the testimony 

of two main prosecution witnesses, Senator Scott Beason and Representative (now 

Judge) Ben Lewis.  The Court found that their motivations for working with the 

FBI were both racist and partisan.  “The court finds that Beason and Lewis lack 

credibility for two reasons. First, their motive for cooperating with F.B.I. 

investigators was not to clean up corruption but to increase Republican political 

fortunes by reducing African-American voter turnout. Second, they lack credibility 

because the record establishes their purposeful, racist intent.”  (Doc. 1916, p. 9).  

The Court found as fact: “The evidence indicates that Beason and Lewis sought to 

inculpate the defendants primarily to neutralize a potential political threat.”  (Doc. 

1916, p. 12).  The Court further found: “Beason’s and Lewis’s statements 

demonstrate a deep-seated racial animus and a desire to suppress black votes by 

manipulating what issues appeared on the 2010 ballot.”  (Doc. 1916, p. 13). 
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 While we understand that the Department often must prosecute cases with 

imperfect or ill-motivated witnesses, this case is extraordinarily more serious than 

the average one in that regard.  In this case, the Department is pursuing charges 

that simply would not exist, had the investigation not been spurred by the racist- 

and partisan-motivated human sources.  Senator Beason, for instance, had never 

even communicated with Mr. McGregor until after Beason had first (for his own 

racist and partisan reasons) established himself as an FBI source.  Then, having 

been wired by the F.B.I., Beason sought out a meeting with Mr. McGregor, and 

attempted to steer the conversation in that meeting towards something that could 

be seen as evidence of a crime.  The alleged crime never existed, and never would 

have existed, but for the decision by Senator Beason to gain F.B.I. cooperating 

human source status, and to use that status for his racist and partisan ends.  This is 

not our mere allegation; it is established as fact by the findings of the Court and the 

logical implications of those findings. 

 Furthermore, it is not just that these witnesses had bad motives; more than 

that, on the basis of those motives they used the Department to alter the outcome of 

Alabama politics to their advantage.  They wanted to stop a gaming bill, as the 

Court found, because (among other things) they perceived that the gaming bill 

would harm their political interests.  Had the bill passed, it would have set up a 

constitutional referendum vote in the upcoming November election; and they 
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perceived that its presence on the ballot would have turnout effects, especially 

among Black voters, that would help Democrats and harm Republicans.  So, they 

wanted to kill the bill, and they wanted to use the Department as a tool towards that 

end.  They wanted to use the Department in an effort to lessen Black voter turnout.  

This, again, is not our mere allegation; it is fact, as reflected in the Court’s opinion. 

 And they succeeded.  The testimony at trial, from an F.B.I. Agent, was that 

the Department made its investigation known within state government, after the 

bill in question had passed the state senate but before it went to the state house of 

representatives, so that the bill would not become law.  (Testimony of Special 

Agent Glaser, explaining why the Department made the investigation known: 

“There was a concern within the United States Department of Justice that we could 

not knowingly, willfully allow tainted legislation to progress through the Alabama 

Legislature, potentially tainted information or legislation to progress.”)  Thus the 

racist and partisan Beason-Lewis vote-suppression plan succeeded: just as they had 

hoped, they used the Department as a way to kill the bill in question, because they 

perceived that this would lessen Black voter turnout in November and would 

thereby help their party’s electoral fortunes.  The Department has been used. 

 Those who want to go forward with the prosecution might say that the 

Department should at least pursue the parts of the case that were not directly 

created by Senator Beason.  They might urge that other counts, based on wiretap 
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recordings rather than consensual ones, are untainted by the Beason-Lewis racism 

and partisanship, and that it is important to prosecute those counts regardless.  That 

view might have reasonable appeal, if the other parts of the case were truly 

untouched by the Beason-Lewis manipulation of the Department for partisan and 

racist ends, and if the other parts of the case were strong.  But in fact, the 

conditions are exactly the opposite: the Beason-Lewis manipulation taints all parts 

of the case, and no part of the case is so strong that the Department should feel 

duty-bound to prosecute.  There would have been no wiretap, but for the Beason-

Lewis manipulation; it was primarily the allegations they brought to the F.B.I., and 

the alleged offenses that they tried to create, that were the premise for the wiretap 

application and authorization.  And even then, the wiretap evidence is merely 

debatable in its implications rather than being overwhelming objective evidence of 

a crime.   

Thus the Department is left at this point with a case which is far from 

overwhelming, and which sprang from a racist and partisan vote-suppression effort 

to manipulate the Department into becoming an unwitting tool of vote suppression.  

At this point, based on the Court’s findings, the Department should decline any 

further prosecution of McGregor (and the other defendants). 

 


